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ARGUMENT 


The Government's Reliance On A "Continuity Theory” 
Is Improper Where The Premeditation Admissions Were 


Given To A Second Police Officer, After An Unneces- 
sary Delay, And In Response To Questioning. 


[tr. 57, 59-60, 66-68, 72, 102, 220-221] | 
’ gnited States v. Mitchell, 322 U.S. 65 (1944) 


is not “controlling” (Government's Brief 19-20). 


Mitchell did not analyze what is, or is not, a spontaneous 


confession. The Supreme Court in Mitchell accepted as 


a "given" the spontaneity of Mitchell's confession. 322 
U.S. at 69, n. 2. The holding of the case---and we submit 
the only holding---is that a spontaneous confession is 
admissible, despite a subsequent illegal cence 

The Government has attempted to blend together 
the confession made to Sgt. Brown by the appellant prior 
to his arrest and the premeditation admissions made after 


“ 


his arrest in response to the questioning of Detective 
Crooke. Even if Detective Crooke 's interrogation had Seca 
conducted by Sgt. Brown, the premeditation admissions 

would not have been admissible, on a “continuity theory, * 


since that theory requires "a continuous narrative." In 


William H. Fuller v. United States, D. C. Cir. No, 19,532 


(decided November 20, 1967), police officers continued 
questioning after an arrest for the purpose of clarifying 
what Fuller meant by his statement he “grabbed the woman.” 
(slip op. at p. 4). This "conclusory statement of 
involvement" was "clarified and filled out” but "under 
circumstances where the questioning was not being initiated 
or rearranged" by the police. (slip op. at P.- 14). Fuller's 
involvement in the rape and homicide under investigation 
was not clear from his first statement. The instant case 
is totally different. The dead girl in appellant's car, 
together with his statements to Sgt. Brown, made the 
appellant's involvement in the homicide abundantly un- 
ambiguous. Requiring appellant then to wait for Detective 
Crooke and submit to his questions could have no purpose 
other than to pin down additional evidence of guilt and 
specifically conein admissions to support 2 Ppeaene 
charge. Fuller clearly reminded the police that paint 

"an officer who arrests a suspect on his 

assumption of probable cause for arrest 

is under a duty to take him to the magis- 

trate, and may not instead take him to another _ 


officer whose purpose is to question the 
suspect in order to obtain evidence of guilt,” 


citing Naples v. United States, 27 U.S. App. D.C. 249, 


382 F.2d 465 (1967). (slip op. at p. 13). 
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Mathies v. United States, 126 U.S. App. D.C. 
98, 374 F.2d 312 (1967) upon which the Government relies 


does not countenance a question and answer session by a 


detective called in by the arresting officer for the 


apparent purpose of obtaining evidence of guilt. 


ellant Knew The "Consequences" Of His Guilt 
—— If The District Court Believed That He Did 
Not Know The Consequences, The Court Was Under A 


Duty To Inform Him, Rather Than Reject The Plea. 
(Bryant Tr. 2-7] | 


A. Appellant knew the "consequences" of his 
guilty plea. 


The Government has surprisingly taken the 
position that the single question and answer: 


"THE COURT: Have you been told how much 
time you might receive? 


"DEFENDANT PETTYJOHN: No, sir." (Bryant, Tr. 6) 
in some way vitiates the entire prior proceeding. The 
record shows that the foregoing question, and Saou 
immediately followed eight consecutive questions Botles 
whether appellant's plea of guilty had been "induced" 
or "coerced" or whether any: "promises" had been made to 
him. (Bryant Tr. 4-6). Appellant clearly showed that 


his plea was voluntary and no "promises" had been made. 


During his responses, the appellant told the Court, "Well, 
I have talked [the possible sentence] over with my 
attorney.” (Bryant Tr. 4).* The Court showed that even 
it considered the question and answer upon which the 
Government relies, as going to "promises and 
inducements.” This is clear from the fact that the Court 
did not terminate the proceeding at that point, but 

asked three further questions concerning pressure upon, 
and inducements to, the appellant, in response to all of 
which the appellant answered negatively. At that point, 
the appellant commented he had been in jail about four- 


teen months and the Court abruptly refused to accept the 


plea. 


ies ee 


*phat the appellant, in fact, unéerstood the penalties 
involved can be clearly proven throuch trial counsel, 
who has informed present counsel (and whose contemporaneous 
notes demonstrate) that he informed <he appellant as to 
the possible penalties following his plea of guilty to 


second-degree murder. 


At 8 Moore's Federal Practice, €11.03 [1] at page 11-21, 


the author reports that "courts will occasionally go 
“behind a transcript of the proceedin¢es to ascertain 
whether a plea which, from the recoré appears entirely 
voluntary, was in fact so. Reliance upon the written 
record for administrative convenience is understandable. 
Where reliable extrinsic evidence, such as the uncontra- 
dicted testimony of defendant's former attorney, suggests 
that less than the whole story lies in the written record, 
the court should not hesitate to go behind it.” Citing 
United States v. Tateo, 214 F. Supp. 560 (S.D.N.Y. 1963). 
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The Court shovid not have refused to accept 
the plea for the reasons set forth in appellant's main 
brief, pages 29-33. Additionally, appellant brings to 
the Court's attention, the case of Joseph Griffin v. 
United States, D. C. Cir. 21,495 (decided November 21, 
1968). In that case this Court reiterated the statement 
in McCoy v. United States, 124 U.S. App. D.C. 177, 363 F.2d 
306 (1966) that a guilty plea should not be refused 
without good reason even though it be to a lesser included 
offense. 

B. The Court should have informed appellant 


of the "consequences" if it felt he did | 
not know then. 


not _ know then. 
This record dozs not demonstrate that 
the appellant lacked an understanding of the consequences 
of his plea. Assuming, arguendo, he lacked understanding, 
then the District Court failed to comply with "Rule 11 
of the Federal Rules of Criminal Procedure [which] 
requires that the court inform the defendant of the 
possible range of penalties." United States v. cee 
389 F.2d 383, 384 (4th Cir. 1968). 
In Harvey L. Barnett v. United States, D. C. 
Cir. No. 21,715 (decided October 8, 1968), this court 


stated the desirability of getting "on the record! an 


affirmative statement from an accused as to what he 
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understands the possible sentence to be," so that "the 
‘consequences ' requirement of Rule 11 may the more readily 
be met.” (slip op. at Pp. 4, n. 5). The District Court is 
under a clear duty to determine, before receiving a 


plea of guilty, that an accused understands the 


consequences of making such a plea, and if he does not, 


to inform him of such consequences. See the extensive 
annotation, “Court's duty to advise or admonish accused 
as to consequences of plea of guilty, or to determine 
that he is advised thereof," 97 A.L.R. 2d 549, and 


supplements thereto. 


CONCLUSION 
WHEREFORE, the Court should grant the relief 


heretofore requested. 


Respectfully submitted, ~ 
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STATEMENT OF PAGES OF THE REPORTER'S TRANSCRIPT TO 
WHICH COUNSEL FOR APPELLANT DIRECTS THE COURT'S ATTENTION 
IN CONNECTION WITH THE ARGUMENT OF POINTS IN APPELLANT'S BRIEF 
The Brief for Appellant did not contain a designa- 
tion of the specific pages of the reporter's transcript 
which counsel for appellant desires the Court to read in 
connection with Points I and II, as required by Rule 17(c) 
(2) (iii) of the Rules of this Court. Counsel for appellant 
wrote the Clerk of this Court on August 30, 1968 and supplied 
a list of the pertinent pages of the trial transcript. 
Counsel for appellant now respectfully requests that the 


Court read the following portions of the transcript, in | 


connection with Points I and II in appellant's brief, as 


follows: 


ARGUMENT 
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"McNabb-Mallory” . ....-.- - 
A. The Government failed 
to prove a knowing and 
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(Tr. 67, 74, 84-86, . 104) 


An "unnecessary delay" occurred 
after appellant's arrest, during 
which the police elicited pre- 
meditation admissions in viola- 
tion of the "McNabb-Mallory" 
TUTO 2 ele) fe fod ve) ouine (0 Rey lodetotine 
(Tr. 57, 59-60, 66-68, 72, 102, 
220-221) 


_Without The Premeditation Admissions 
The Evidence Was Legally Insufficient 


To Convict Appellant of First Degree 
Marder .. 


oe) eer em Oe Bey) 16) er (emer er ie 


(Tr. 66, 109-111, 119, 122, 124 
187, 221) 
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STATEMENT OF THE ISSUES 


eS 


1. Whether defense counsel's objection to the 
| 


admissibility of oral statements made after arrest was 


improperly overruled, because 


(a) there was no finding that the appellant 


made a "knowing and intelligent" waiver of his rights 


as required by Miranda; and 


| 
(b) the statements were obtained during a period 


of "unnecessary delay" in violation of McNabb-Mallory 


| 
2. Whether without the aforesaid oral stat 


ements, 


the remaining evidence of premeditation and deliberation 


was not legally insufficient to go to the jury. | 


3. Whether the District Court did not improperly 


refuse to accept appellant's plea of guilty, although 
| 


he 


demonstrated the plea was voluntary and with an understand- 


| 
ing of the nature of the charges. 


This case has not previously been before this Court. 


1. 


STATEMENT OF THE CASE 


Ee 


1. Nature of the case. 

Appellant Carl D. Pettyjohn appeals from a judgment 
of conviction of the crime of first degree murder (22 D.C. 
Code §2401) signed on January 12, 1968 by United States 
District Judge Aubrey E. Robinson, Jr. and filed in the 
united States District Court for the District of Columbia on 
January 17, 1968, following a jury verdict of guilty on 


November 15, 1967.* 


2. Course of Proceedings. 


a. Arrest; arraignment; mental examination 


Appellant was arrested in the early morning 
‘hours of August 4, 1966, and a complaint was filed by the 
Metropolitan Police Department, charging him with murder 
on that day. On September 6, 1966, the 
Grandad Jury indicted the appellant, in three counts: (1) the 
first degree murder of Barbara Thomas and (2) assault with 
a dangerous weapon, (a shotgun) on James M. Simmons and on 
(3) James M. Kasey, all occurring on or about August 4, 1966 
within the District of Columbia. 

*The jury also found appellant Pettyjohn guilty 
of the two counts of assault with a dangerous weapon charged 
in the indictment. The judgment appealed from convicts the 


appellant of these two charges as well, but he has no non- 
frivolous appealable point with respect to these convictions. 


2. 


| 
Following the appellant's arraignment on September 


16, 1966 at which he entered a plea of "not guilty," the 
| 
appellant, through his court-appointed defense counsel, 


moved for an examination of mental competency. Appellant 


was committed to St. Elizabeth's Hospital under an appro- 
priate order and was observed for a period of six months. 
| 


By letter dated April 17, 1967, Dale C. Cameron, M. D., | 
Superintendent of St. Elizabeth's Hospital, informed the 
Court that in the opinion of the staff's psychiatrists, | 
appellant was competent to stand trial, and was neither: 
mentally ill nor mentally defective on or about August 4, 
1966. 

Defense counsel had secured the independent 
opinions of Drs. George L. Hall and Donald H. Bradshaw, | 
(Addendum, p. 3 and 4), which were not in conflict with 
opinion. 
The District Court considered the Superintendent 's 
report without objection, and found that appellant had 
"sufficient present ability to consult with his counsel 
a reasonable degree of rational understanding and has a 


rational, as well as factual understanding of the proceedings 


against him." (Order of Chief Judge Curran, May 1, 1967). 


b. Guilty plea 

On September 25, 1967, appellant, with the 
acquiescence of the Government, attempted to withdraw his 
plea of not guilty and enter a plea of guilty, under the 
first count of the indictment, of second degree murder, and 
guilty as charged under the second and third counts. The 
proceedings took place before United States District Judge 
William B. Bryant. In response to numerous questions, the 


appellant acknowledged that he knew with what he was charged; 


that he had discussed the plea with his counsel; that he knew 


he had a right to a speedy trial by a jury with the aid of 
counsel; that he would have no such right if his plea of 
guilty were accepted; that he would have the assistance of 
counsel at the time of sentence; that he understood he was 
pleading guilty to second degree murder and assault with a 
dangerous weapon and that he had committed those crimes; 
that no one had madé any commitment to him as to what his 
sentence would be; that he had not been threatened or coerced 
into entering a plea of guilty; and that no promises of any 
kind had been made to him to induce him to plead guilty. 
After this series of questions and answers, the following 


occurred: 


"THE COURT: Has anybody promised you ary: 


thing in order to make you plead guilty? 


DEFENDANT PETTYJOHN: No, sir. 


, 
v 
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THE COURT: Wait a second. I want you to under- 
stand that I am asking you these questions not 
because I want to receive any particular answer but 


I want to know what the facts are. 


Now I know very well that your lawyer has told 


you if you eliminate the first degree murder 
you do not run any risk of losing your life. 


charge 
I 


know that. I understand that, but beyond that point 


has your lawyer or anybody else promised you 
is going to happen to you? 


DEFENDANT PETTYJOHN: No, sir. 


THE DEPUTY CLERK: Have you been advised 


what 


| as 


to the maximum sentence that may be imposed by 


the Court? 
DEFENDANT PETTYJOHN: What? 


THE DEPUTY CLERK: What the maximum sent 


THE COURT: Have you been told how much | 
might receive? | 


DEFENDANT PETTYJOHN: No, sir. 


THE COURT: Has anybody twisted your arm or 


any pressure on you to enter this plea?) 
i 


DEFENDANT PETTYJOHN: No, sir. 


THE COURT: Do you understand what I mean when 
I say, put pressure on you? Has anybody tried to 
put any pressure on you to make you plead guilty? 


DEFENDANT PETTYJOHN: No, sir. Nobody, has 
tried to make me, sir. 


THE COURT: Sir? 


DEFENDANT PETTYJOHN: I say no one has tried 
to make me do anything. 


THE couRT: All right. What is it you want to 
say? You want to say something and I do not want 
to take your plea unless you tell me what is on 
your mind. 

DEFENDANT PETTYJOHN: It is nothing anyone 
else has done. It is the time over at the jail. 

I have been over there about fourteen months. 

THE COURT: Since when? 

DEFENDANT PETTYJOHN: About 14 months. 


THE COURT: And you are tired of being over 
there? 


DEFENDANT PETTYJOHN: Yes, sir. 


THE COURT: Is that why you are pleading? 


DEFENDANT PETTYJOHN: Yes, sir. 
THE COURT: I will not take your plea. All 
right. Thank you very much. I am sorry, Mr. 
Beaudin.” 
The hearing thereupon concluded. 
On November 8, 1967 the trial commenced before 


Judge Aubrey E. Robinson, Jr. in the United States District 


Court for the District of Columbia. The trial was concluded 


on November 15, 1967 when the jury returned with a verdict of 
guilty of all three counts as charged, with the jury unable 


to agree as to punishment on the charge of murder in the 


first degree. 


3. Disposition in the court below. | 
On January 12, 1968 the appellant was sentenced 

by Judge Robinson to imprisonment for life on the conviction 

for first degree murder and to imprisonment for from three 

to nine years on each of the convictions for assault with a 

dangerous weapon, the sentences on the latter two convictions 

to run concurrently with each other and with the life sentence. 


| 
On the same day, the appellant executed a Notice of Appeal 


and Judge Robinson authorized the appeal without prepayment 


of costs. The appellant's Notice of Appeal and Judge 


Robinson's Order permitting the appeal were signed Janyary 12, 
| 


1968 and filed in the office of the Clerk, United States 


District Court for the District of Columbia on January! 15, 1967. 


4. Statement of facts. 


a. The events of August 4, 1966 
| 


Appellant entered the Twelfth Precinct, 
Metropolitan Police Department, 17th and Rhode Island Avenue, 
N. E., Washington, D. C., at approximately 2:40 a.m. on. 
August 4, 1966 (Tr. 42, 187), approached the Desk Sergeant, 


Clinton F. Brown, and stated that he wanted to turn himsel* 
in: when asked "for what?" the appellant replied he hac shot 
and killed a man near 4th and Elm Streets, N. W., and had 27790 
Killed his girl friend (Tr. 43; 187-188). The appella..t could 


not say where the man was but responded that the girl was 


"in my car . - - on your rear parking lot." (Tr. 43-44; 


187-188). Sergeant Brown placed appellant in the custody of 
officer Abney and went to the parking lot where he observed 
"the deceased on the front seat of the automobile with a belt 
tied tightly around her neck." (Tr. 188) 

After "a couple of minutes, at the most" (Tr- 
45) Sergeant Brown returned to the precirct-house, asked the 
appellant whether he could read and write, was told he could, 
and produced Police Department Form No. 47, (Exhibits 1 and 6;* 
Tr. 46, 189) ,which Sergeant Brown started to read when he was 


interrupted by a telephone call. He answered the call and 


ee 


‘Exhibit 1 (Tr. 45-46) was also numbered Exhibit 6 
at the trial. (Tr. 192-193). The front of the card states: 
"Metropolitan Police Department, Washington, D. C., ‘Warning 
As To Your Rights'" The reverse side states: "Warning as to 
your rights. You are under arrest. Before we ask you any 
questions, you must understand what your rights are. You 
have the right to remain silent. You are not required to 
say anything to us'at any time or to answer any questions. 
Anything you say can be used against you in court. You have 
the right to talk to a lawyer for advice before we question 
you and to have him with you during questioning. If you 
cannot afford a lawyer and want one, 2 lawyer will be provided 
for you. If you want to answer questions now, without a lawyer 


present, you will still have the right to stop answering at any 
time. You also have the right to stop answering at any time 
until you talk to 4 lawyer." (Tr. 194-195) 
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gave the card to the appellant to read (Tr. 46, 189). 


| 
After a "rather brief" telephone conversation, during which 


he observed the appellant "apparently reading" the card) (Tr. 
190), Officer Brown asked the appellant whether he undetstocd 
what was on the card and was “assured" that he did (Tr.| 46). 
Officer Brown then asked the appellant whether he wished to 
call a lawyer, bondsman or friends, was told he did not and 
Officer Brown called the radio dispatcher for an ambulance 
and the Homicide Squad (Tr. 45, 46). 
The appellant testified at a hearing out of the 
presence of the jury that the card was showed to him but not 
handed nor read by Officer Brown (Tr. 79) and that he was 


I 
"too upset” to read it himself (Tr. 79-A); that he was asked 


whether he had a lawyer and "thought he was talking abut my 
own personal lawyer" (Tr. 83), but not told that Officer Brown 
would call one for him (Tr. 79-A). | 
At approximately 2:47 a.m., Detective-Sergeant 
Bernard D. Crooke, and Detective-Sergeant Robert M. Boyd, 
both of the Homicide Squad, Metropolitan Police Department, 
arrived at the Twelfth Precinct in response to a call to 
report there, received a few minutes earlier (Tr. 56, 58, 
208). They were in the area on a “lookout” for the car that 


had fled the scene of a shoting about an hour earlier (Tr. 59-60) . 


Upon arrival at the Twelfth Precinct, Detective Crooke talked 
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with Sergeant Brown briefly, was told that Sergeant Brown 
had in custody a man who claimed to have killed a woman, 
and he and Detective Boyd were directed to appellant's auto- 
mobile (Tr. 58-59; 208-209). After observing a woman in the 
front seat with "a belt around her neck," Detective Crooke 
returned to the precinct, approached the appellant, identifies 
himself and advised the appellant that he was under arrest 
and charged with homicide (Tr. 61). Detective Crooke testi- 
fied he read his "PD 47 card" to the appellant (Tr. 61), asked, 
and was told by the appellant he had understood. the card, and 
aid not wish to call a lawyer, his family or friends. Appellant 
testified that Detective Crooke did not read the card to him 
(Tr. 79-H) after he told Detective Crooke "I had saw the card” 
(fr. 83). 

Detective Crooke then conducted a question and 
answer session with appellant who seemed to Crooke "a little 


Gepressed" (Tr. 73) and "dejected" (Tr. 228), eliciting state- 


ments as to the events preceding and surrounding the shooting 


at 3ra@ Street and Oakdale Place, N. W., Washington, D. C. and 
the strangulation of Barbara Thomas (Tr. 66-67). No 

third person overheard the questioning--Officer Brown 

was “going about his normal police business" and Detective 


Boyd was "taking the scene" (Tr. 68). The questioning took 


place from about 2:50 a.m. to shortly after 3:00 a.m. (Tr- 
64). When the appellant refused to give a typewritten 
statement of what he had said, a police cruiser wa. called 
and he was taken from the Twelfth Precinct to the Homicide 
Office, arriving there at 3:15 a.m. (Tr. 68, 63-64). At 

the Homicide Office, appellant was apparently again agked 


to give a typewritten statement and again refused (Tr. 72), 
but did agree to sign a waiver form, Police Depa ieee Form 
No. 54 (Government Exhibit 2, Tr. 69, 84).” 

The appellant was not brought before a united 


States Commissioner or other authorized officer until ;10:00 


a.m. on August 4, 1966. Detective Crooke apparently waited 


because he was not aware that a United States Commissioner 
or General Sessions Court Judge is available, at any time 


of the day or night, for presentment of persons charged 
with crimes (Tr. 64-65). 


b. The Trial 
| 


Following the voir dire and impanelling of 
the jury, Judge Robinson held a hearing, out of the presence 
| 
of the jury, on defense counsel's motion to suppress the oral 


statements made by appellant to Detective Crooke at the 


*The statement in the transcript at p. 71 that 
"he didn't sign this form" appears to be the court re orter's 
error. This form, and testimony concerning it, were ruled 
inadmissible by the trial judge and not submitted to the 
jury (Tr. 103). | 
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Twelfth Precinct. Counsel argued their inadmissibility 

on the ground that the statements were obtained in violation 
of the appellant’s '"Miranda" rights and in violation of the 
"McNabb-Mallory" rules (Tr. 35-41, 87-95, 99-101). The 

Court, at the conclusion of the hearing, ruled that 

Detective Crook had no justification for taking the appellant 
to the Homicide Office and that the executed waiver form 
therefore could not be introduced, but that the oral statements 


at the Twelfth Precinct were admissible and the defense 


motions in that respect were denied (Tr. 101-104). 


The jury was told at the trial that the appellant 
twice shot a shotgun into Kasey's car at 3rd Street and 
Oakdale Place, N. W., Washington, D. C., at about 1:54 a.m., 
while the car was stopped to discharge Simmons, a passenger 
(Tr. 109-110, 124)’; that appellant then pulled Barbara 
Thomas into his car and drove off (Tr. 110, 113). 
Approximately one-half hour later, at 2:30 a.m., the 
appellant stopped at a gasoline station at 18th Street and 
Rhode Island Avenue, N. E., and asked for the location of 
the police station. The attendant testified he saw "a lady 
laying in the automobile" and thought she was sleeping (Tr. 137). 
Sergeant Brown and Detective Crooke testified to the appellant's 


statements described above and Detective Crooke then testified 


before the jury as to the oral premeditation admissions 


made to him in response to his questioning, over objection 
| 


to their introduction (Tr. 214), telling the jury that 
appellant had said he “told her the past week that he 
going to do it, that he was going to kill her" (Tr. 2 
and that the appellant also said that when he saw them 
[Kasey and Barbara Thomas] driving up the street, he | 
"called to Barbara" and when Kasey “pulled a pistol" | 
shot them (Tr. 220). 
The coroner testified that death was caused 
by "asphyxiation secondary to strangulation" inflicted by 
“something being placed about the neck in a Cireninrl fashion’ 
which could have been a belt (Tr. 132-133). 
At the conclusion of the defense’s case! 
prior to resting before the jury, defense counsel moved to 
dismiss the charge of first degree murder on the Broun that 
the evidence of premeditation and deliberation was legally 
insufficient to go to the jury (Tr. 278). The motion was 
denied (Tr. 290). 
After closing argument, the trial judge 
instructed the jury on the respective functions of t 
Court, counsel and the jury (Tr. 327-329), that the | 


indictment did not constitute evidence of guilt (Tr. 330) and 


on the presumption of innocence and burden of proof. His 
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instruction on the meaning of "reasonable doubt" included 
the following statements: 


"Tt is a doubt for which you can give 
a reason." (Tr. 331) 


"Tt is a doubt for which a reasonable 
juror can give a reason." (Tr. 332) 


He then instructed on circumstantial evidence, credibility 
of witnesses and expert testimony (Tr. 332-337) and gave 
extensive instructions on the voluntariness of confessions 
and the need for corroboration (Tr. 337-341). He instructed 
on the particular elements of assault with a dangerous 
weapon (Tr. 342-343); the elements of self-defense (Tr. 334- 
347); the requirement that the Government prove the crimes 


were committed in the District of Columbia (Tr. 347); and 


finally he instructed on the elements of first degree and 


second degree murder (Tr. 348-358) . 


SUMMARY OF ARGUMENT 


I. 

Critical admissions were elicited from the 
appellant after his arrest and following only a 
"preliminary ritual" of informing him of his "Miranda! 
rights. Considering the appellant's background and his 
condition, and the circumstances of the early Seana 
arrest, it was not shown that the appellant mnderetood 


| 
his rights and intentionally relinquished them. The trial 


court failed to make any findings of the appellant's 


iF 

| 

| 

"waiver." 
| 

| 


After the appellant's arrest, he should have 


been taken without delay before a magistrate. Instead, 


the police officers put a number of questions to him during 


which the critical admissions going to premeditation were 
obtained. These admissions were not "spontaneous threshold 
confessions," because they were not volunteered, the 
| 
questions were not routine, and the purpose of the question- 
ing was clearly geared to the production of evidence. 
oe | 
Without the premeditation admissions, the evidence 


was legally insufficient to convict the appellant of first 


degree murder, since there was no evidence of motive,| death 
| 
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was caused by the appellant's belt, the firing of the 
shotgun was ambiguous and the evidence was more consistent 
with an impulsive and frenzied killing than a planned and 
calculated one. 

IIt. 

The appellant's plea of guilty to second degree 
murder and to two counts of assault with a dangerous weapon 
was improperly refused. The appellant had answered a 
series of questions demonstrating that the plea had been 
made voluntarily with an understanding of the nature of 


the charge. When he simply acknowledged to the Court that 


he was tired of being in jail, the Court rejected the plea 


and abruptly terminated the hearing. The District Court 
does not have unlimited discretion to reject a plea of 

guilty, and at a minimum in this case, should be asked to 
reconsider the plea under the standards of Rule 11 of the 


Pederal Rules of Criminal Procedure. 


ARGUMENT 


I. The Premeditation Admissions Were Elicited From 
Appellant In Violation Of "Miranda" And "Mallory" 


A. The Government failed to prove a knowing and 
intelligent waiver of appellant's "Miranda" r 


| 
| 
Miranda v._Arizona, 384 U.S. 436, 86 S.Ct. 1602 


(1966) renders inadmissible any statements obtained from 
| 


a person who is in custody, unless prior to the statement 
° | 


the person has been fully informed of his constitutional 
I 
rights, and "[i]f the interrogation continues without jthe 


presence of an attorney and a statement is taken, a heavy 
| 


burden rests on the Government to demonstrate that the | 


defendant knowingly and intelligently waived his privilege 
against self-incrimination and his right to retained or 
| 


appointed counsel" (emphasis supplied) (384 U.S. at 475). 
The determination of whether or not there has been 
a knowing and intelligent waiver rests on “the ueonins 
facts and circumstances surrounding that case, including 
the background, experience and conduct of the accused." 
Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019, 1023 
(1938). The determination should “appear upon the record," 


Johnson v. Zerbst, supra, 304 U.S. at 465, 58 S.Ct. at 1023, 
| 


and it “is a very serious question." Naples v. United States, 
113 U.S. App. D.C. 281, 289, 307 F.2d 618, 626 (1962). And 
see Cross v. United States, 117 U.S. App. D.C. 56, 325 F.2d 
629 (1963). “[H]igh standards of proof for the waiver" are 
required, and a valid waiver will not be presumed "simply 
from the silence of the accused" or "simply from the fact that 
a confession was in fact eventually obtained." Miranda v. 
Arizona, supra, 384 U.S. at 475. 

Appellant was "depressed" and "dejected" when 
he appeared in the police station during the middle of the 


night, had had only a ninth grade education, had had no prior 


* 
experience with police and had an 87 I.Q. Moreover, he 


clearly showed that he did not wish to answer questions about 
his "personal problems that preceded" the shooting (Tr. 74). 
The record is not entirely clear as to whether his refusal to 
talk came before or after his making of the premeditation 
admissions (compare Tr. 74 with Tr. 67) and this is highly 
significant, since once an accused "indicates in any manner, 
at any time prior to or during questioning, that he wishes to 
remain silent, the! interrogation must cease." Miranda v. 
Arizona, supra, 384 U.S. at 473-474. It is clear, however, 
that the premeditation admissions were made after appellant's 


*Appellant was arrested once before, in about 1958; he 
has no prior criminal convictions (Tr. 84-86). 


arrest. 


| 
The trial court did not make findings regarding 


appellant's "waiver" (Tr. 104). Cf. United States v. Maroney, 
228 F. Supp. 800 (U.S.D.C. W.D. Penn. 1964) for explicit find- 
- ings concerning a waiver of right to counsel. There clearly 

was no finding that the police officers had made "a meticulous 


inquiry”” concerning appellant's wish to waive his right to 


! 
counsel (and his other rights). Indeed, it seems clear that 
| 
the police treated the Miranda requirements as "simply ia 
| 
preliminary ritual."** And see the discussion in Von Moltke 


v. Gillies, 332 U.S. 708, 724, 68 S.Ct. 316, 323, (1948) of the 


"broad understanding of the whole matter" which the Government 
must show the appellant to have had before a waiver can be said 
to have existed. 


"A waiver is ordinarily an intentional relinquish- 
| 


ment or abandonment of a known right or privilege" Johnson Ve 
Zerbst, Id. at 464, 58 S.Ct. at 1023. This appellant in the 
early morning hours of August 4, 1966, has not been shown by 


the Government to have been in a state of mind to permit him 
| 


*Statement of Chief Judge Bazelon in Hatcher v. United 
States, 122 U.S. App. D.C. 148, 352 F.2d 364, 366 (1965), 
cert. denied, 382 U.S. 1030, 86 S.Ct. 654 (1966). 

** Miranda v. Arizona, Id. at 476, 86 S.Ct. at 1629. 


to learn of his rights, focus on them, and then intentionally 
abandon them. It is "unrealistic to assume that [the police} 
afforded [the appellant] the full and sympathetic explanation 
of the right that should proceed its ‘intelligent and com- 
petent' waiver.” Comment, "Developments In The Law," 79 
Harv. L.R. 935, 1006 (1966). 

This appellant was entitled not to a boilerplate 
incantation of warnings but to "the type of explanation neces-— 
sary to make him understand the situation." Note, "The Right 
of An Accused To Proceed Without Counsel," 49 Minn. L.R. 1133, 
1145 (1965) (emphasis in original). 

B. An "unnecessary delay" occurred after 

appellant's arrest, during which the 


police elicited premeditation admissions 
in violation of "McNabb-Mallory" 


McNabb v. United States, 318 U.S. 332, 63 S. Ct. 
608 (1943) and Mallory v. United States, 354 U.S. 449, 77 
S. Ct. 1356 (1957) renders inadmissible any statement (and 
certain other evidence) obtained from an accused during a 
period of unnecessary delay in bringing him before a judicial 
officer. 

The standard is clear: an arresting officer 
must bring an accused before a magistrate "as quickly as 


possible" Mallory v. United States, supra, at 474, 77 S. Ct. 


1356, 1359 (1957); and 4 D. C. Code §140 (1961) requires that 
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| 
| 
the arresting "member of the police force shail immediately, 

and without delay," (emphasis added) bring the accused before 


| 
a magistrate. 


| 
This appellant walked into the 12th Precinct 
armed with "probable cause." Less than an hour before, the 
police had been informed of a shooting nearby (Tr. 57, 59, 
60). Appellant walked up to the desk sergeant and adhitted 


shooting a man and killing a girl whom he brought with hin 


(dead with a belt around her neck) to the police station. 
| 
Clearly there was probable cause to arrest for homicide and as 


soon as Officer Brown returned from viewing the girl,| he 


I 
| 
arrested the appellant (Tr. 102). 


There then followed the questioning by Detective 
| 


Crooke and the eliciting of the premeditation admissions 


(Tr. 66-67; 220-221). While the initial confession of the 


killing made by the appellant upon his entry into the) 12th 


Precinct can fairly be found to have been a "spontaneous 
| 


threshold confession," the premeditation admissions cannot be. 
| 


Appellant stood arrested and yet was subjected to questioning 
which "precludes any claim that [the premeditation admissions] 


constituted ‘spontaneous threshold confessions'." Ricks v. 


United States, 118 U.S. App. D.C. 216, 334 F.2d 964, 968 (1964). 
| 


The period of time that elapsed after Officer Brown arrested 


the appellant and during the interrogation was "ample" to 
constitute a violation, Alston v. United States, 121 U.S. App. 
D.C. 66, 348 F.2d 72, 73 (1965), and in any event "[t]he 


problem is not to be solved by watching the clock" Muschette v. 

United States, 116 U.S. App. D.C. 239, 241, 322 F.2d 989, 991 

(1963), rev'd. mem. on other grounds, 378 U.S. 569, 84 S. Ct. 

1927 (1964), Spriggs v. United States, 118 U.S. App. D.C. 24, 

335 F.2d 283, 286 (1964). The admissions were not "volunteered," 
as in Fredricksen v. United States, 105 U.S. App. D.C. 262, 266 
F.2d 463, 464 (1959) and the police inquiries cannot be said 

to have been "routine," as in Ramey v. United States, 118 U.S. 

App. D.C. 355, 336 F.2d 743, 744 (1964), nor were they put 

because the accused had offered "a story . . . susceptible of 
quick verification through third parties," Mallory v. United States, 

supra, at 455, 77 S. Ct. 1360. And, of course, a magistrate 


is “available to the police twenty-four hours a day." Jones v. 


United States, 113 U.S. App. D.C. 256, 307 F.2d 397, 399 (1962). 


The delay to permit the questioning was not justified. It 
occurred for one apparent purpose--"the production of evidence," 
which is not lawful. Greenwell v. United States, 119 U.S. App. 
D.C. 43, 47, 336 F.2d 962, 966 (1964). 

That this was the purpose is apparent from the 


fact that the appellant was not taken to the Homicide Office 


until he finally refused to "discuss his troubles" further 


(Tr. 67-68) and give a typewritten statement. It cannot be 
said the questioning occurred only because the officers were 
awaiting the police cruiser, because the police cruiser was 
called only after the appellant refused to make any further 
statements or give a written statement (Tr. 68). Presumably 
Detective Crooke would have lengthened the delay and continued 
to question the appellant to secure additional details con- 
cerning the homicide, had the appellant not finally refused 
to discuss the case further. The actions of the police after 
an arrest become relevant to show "(T]he undeviated intent 

of the officers" Haynes v. Washington, 373 U.S. 503, 511 n. 
8, 83 S.Ct. 1336, 1342 (1963), quoted in dissent of Judge 
Wright in Bailey v. United States, 117 U.S. App. D.C. 241, 
328 F.2d 542, 547 (1964), cert. denied, 377 U.S. 972, 84 
S.Ct. 1655 (1964), and here the police tried again at the 
Homicide Office to get appellant to give a written statement 
(Tr. 72). 

Ours is an accusatorial system. While police 
questioning "is often indispensable to crime Betection sas 
detention for purposes of interrogation [is] a comme although 
general unlawful, practice." Culombe v. Connecticut, 367 U.S. 
568, 571, 572-3, 81 S.Ct. 1860, 1863 (1961), in which Mr. 


Justice Frankfurter, the author of Mallory as well as 
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McNabb, clearly explained that while "the ultimate test" to 
determine the admissibility of confessions in State court 
proceedings is voluntariness, the McNabb rule "was an innova- 


tion," 367 U.S. at’ 600, 81S. Ct. at 1878, and is not satis- 


fied by a mere showing of voluntariness.” 


II. Without The Premeditation Admissions The 


Evidence Was Legally Insufficient To 
Convict Appellant of First Degree Murder 


22 D. C. Code §2401 (1961) requires proof of 
"deliberate and premeditated malice" for non-felony murder 
first degree convictions. The Government's evidence on pre- 
meditation, other than the testimony given by Detective Crooke, 
was that appellant was at the scene of the shooting with a 
loaded shotgun and that approximately one-half hour after he 
left with the murder victim still alive, he was seen at the 
gasoline station with the victim who was then dead. 

That appellant had a shotgun is not overly signifi- 
cant since the shotgun was not the murder weapon. Moreover, 
there is no evidence that appellant even attempted to murder 
Barbara Thomas with the shotgun. The jury was told that 
appellant fired the first shotgun blast from his automobile 
through the left front window of Kasey's automobile while 

*For the view that Mallory is constitutionally required, 


see Broeder, "Wong Sun v. United States: A Study in Faith 
and Hope" 42 Neb. L. Rev. 483, 564-594 (1963). 


it was stopped at 3rd Street and Oakdale Place, N. W., to 
discharge Simmons, a passenger (Tr. 109-110), 124). This 
evidence would not make clear whether Kasey, rather than 
Miss Thomas, was the primary target of the shotgun blast. 
Kasey admitted knowing appellant (Tr. 111), although he 
denied having had an argument with him (Tr. 119). Apparently 
Kasey received much of the force of the first plast. | He was 


seated on the left front side of his automobile, in the 


driver's seat, at the time of the shot. Miss Thomas was 


on the front seat to his right (Tr. 122). Mr. Simmons was 
apparently getting out of the car through the right tess 
and a pellet hit him in the finger (Tr. 109-110, 124). 
Kasey's testimony does not make clear whether appellant 
intended to fire at Miss Thomas, Kasey, or both of them. 
(Indeed, the appellant stated to Detective Crooke that 

"I called for Barbara and he grabbed for his pistol and 

I shot him." Tr. 66). 

The fact that appellant took Miss Thomas away 
from the scene of the shooting and killed her later does not 
establish that she was his primary target. The euidence 
before the jury included testimony by Sergeant Brown that 


appellant thought Kasey was dead when he left the scene of the 


| 
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shooting with Miss Thomas (Tr. 187). Therefore, this case 


is distinguishable from Belton v. United States, 127 U.S. 


App. D.C. , 382'F.2a 150 (1967), in which Belton entered 


the deceased's apartment, spoke briefly with the deceased, 
pulled a loaded revolver and shot her to death. The Court found 
significant on the question of premeditation the fact that 


"lAj]ppellant entered the apartment with a 
loaded gun. This, in our opinion, permitted 
an inference that appellant arrived on the 
scene already possessed of a calmly planned 
and calculated intent to kill, and supported 
submission to the jury of the elements of 
premeditation and deliberation." 382 F.2d 
152. 


Even assuming that appellant fired the shotgun 
with the intention ‘of wounding or killing Miss Thomas, the 
weight to be given 'the fact that he arrived on the scene with 
a loaded shotgun depends upon several factors. As was pointed 
out in United States v. Wilson, 178 F. Supp. 881 (D.D.C. 1959) =: 


“(T]he weight to be accorded to the 

fact that the defendant was armed 
depends on circumstances. This fact 
would have great weight if the defend- 
ant had owned no weapon previously but 
acquired it for the occasion. It would 
have somewhat less weight if the defend- 
ant had been in possession of the weapon 
but was not in the habit of carrying it 
around. The significance is much weaker 
if the defendant was always in the habit 
of carrying the pistol." 178 F. Supp. at 88s. 


In the present case there was no evidence! that 


appellant was not in the habit of carrying around the shot- 


gun with him in his car at all times. (We do know from 
Detective Crooke's testimony that appellant owned the shotgun 


for about two years prior to August 4, 1966 (Tr. 221))|. 
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Second, the fact that about thirty minutes elapsed 
between the time that appellant left 3rd Street and oakdale 
Place, N. W., with Miss Thomas, alive, and the time that he 
was seen at the Esso station at 18th Street and Rhode Island 
Avenue, N. E., with Miss Thomas, apparently dead, is not 
evidence of premeditation and deliberation, although the 
Government relied heavily on this fact. 

As the Court said in Austin v. United States, 

127 U.S. App. D.c. ___, 382 F.2d 129 (1967): 


"That there was a half-hour period 
(4:30 a.m. until 5:00 a.m.) during 
which Appellant had ample time to 
premeditate and deliberate is not 
evidence that Appellant actually did 
cogitate and mull over the intent to 
kill" (emphasis supplied). 382 F.2d 
at 139. "(T]he crux of the issue of 
premeditation and deliberation is not 
the time involved but whether defend- 
ant did engage in the process of 
reflection and meditation. . . . The 
‘appreciable time’ element is subordinate, 
necessary for but not sufficient to 
establish deliberation" (emphasis 
supplied). 382 F.2d at 136. 


To the same effect are Parman v. United States, 
Crim. No. 20,506 (D.C. Cir. May 20, 1968), slip op. at page 
16: "The passage of sufficient time for such deliberation 
does not itself permit the inference that the requisite 
thought process occurred," and Hemphill v. United States, 
Crim. No. 21,432 (D.C. Cir. June 12, 1968), slip op. at page 
4: “[T]Jhe jury may not find premeditation solely from the 
fact that defendant had time to premeditate." 

The Government presented no evidence of motive 
for the murder. It is entirely possible that appellant 
became frenzied when he saw Miss Thomas with Kasey and shot at 
them and killed her on impulse. Evidence of motive is extremely 
important in determining the existence of premeditation. See 
Austin v. United States, supra, 382 F.2d at page 139 and 
Hemphill v. United States, supra, at page 4. 

The murder weapon---appellant's belt---, if 
anything, negates ‘premeditation and deliberation. The Court 
in Austin pointed ‘out that the use of a knife to accomplish a 
murder "is not probative of premeditation and deliberation 
because he did not procure it specifically for that purpose 
but rather carried it about with him as a matter of course." 
382 F.2d at p- 139. It is difficult to imagine something 
carried about more "as a matter of course" than a belt. "[TJhe 


origin of the murder weapon is of undeniable significance," 


and the Government can not go to the jury on evidence "at 
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best highly speculative." Hemphill v. United States, supr2 


at page 6. 


Iit. 
To Accept Appellant's Plea of Guilty 


With respect to this point appellant desires | 
the Court to read pages 2-7, of the reporter's 
transcript of "Proceedings before Judge aa 
B. Bryant on September 25, 1967. 


Appellant's attempt before trial to plead guilty, 
with the Government's acquiescence, to second degree murder 
and to both counts of assault with a dangerous So 
improperly refused. During extensive questioning by the 
Court and the Deputy Clerk (see "Course of proceedings, " 
supra, at pages 4-6 ), appellant admitted that he was 


guilty of the crimes in the following exchange: 


"~THE DEPUTY CLERK: Do you understand you are 
pleading guilty to second degree murder and 
assault with a dangerous weapon and did you 
commit those crimes (emphasis supplied)?" 


“DEFENDANT PETTYJOHN: Yes, sir." (Plea, 4) 


The Court then pressed the appellant about whether 
he wanted "to say something," and he answered that he had 
| 


been at the jail about fourteen months. Thereupon the 
| 


Court asked: 


"THE COURT: Is that why you are pleading? 
| 


DEFENDANT PETTYJOHN: Yes, sir. 

THE COURT: I will not take your plea. All 
right. Thank you very much. I am sorry, Mr. 
Beaudin." (Plea, 6-7) 
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The Court should not have refused to take the 
plea at this point and immediately terminate the hearing. 
The appellant had@'admitted committing the crimes and had 
answered a number of questions showing his awareness of the 
proceedings. Indeed, it seems clear that had the question- 
ing terminated just prior to the last question, the plea 
could properly have been accepted. Every one of the 
questions described in the Resolution of the Judges of 
the U. S. District Court for the District of Columbia 
promulgated June 24, 1959 had been asked. See Everett v. 
United States, 119 U.S. App. D.C. 60, 336 F.2d 979, 980, 

n. 3 (1964). At a minimum, the hearing was terminated 
prematurely and unfairly to the appellant. He was required 
to stand trial for a capital offense simply because he 
commented that he had been in jail for fourteen months. 

Rule 11 of the Federal Rules of Criminal Procedure 
provides: 

", defendant may plead not guilty, guilty 
or, with the consent of the court, nolo contendere. 
The court may refuse to accept a plea of guilty, 
and shall not accept the plea without first deter- 


mining that the plea is made voluntarily with 
understanding of the nature of the charge. ... 


While the rule is cast in permissive language, 


"a guilty plea in a criminal case is an entirely unilateral 


act" and, while this appellant had the consent of the 
Government, such consent is not necessary. Commonweaith 


Edison Co. v. Allis-Chalmers Mfg. Co., 323 F.2d 412, 416 
30. 


(7th Cir. 1963). Moreover, 


"there is no authority for the view that | 
courts may reject a plea of guilty, provided 
it is made voluntarily with understanding of 
the nature of the charge. Rule 11, Federal 
Rules of Criminal Procedure; Atlantic City | 
Electric Co. v- General Electric Co., 207 | 

F. Supp. 620, 626 (S.D.N.Y. 1962)." Commonwealth 


Edison Co. v. Allis—Chalmers Mfg. _Co., Supra, 
323 F.2d at 416. 


| 
Maxwell v. United States, 368 F.2a 735 (9th) Cir. 


1966) is distinguishable because there the defendant "being 
| 
| 


unable to recollect what had occurred in the bar, ous EOS 


| 
| 
U.S. 
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personally know whether he had committed the crime. 
F.2d at 738. 
This Court in McCoy v.- United States, 124 


App. D.C. 177, 363 F.2a 306 (1966) in considering th 
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question, said: 


“While the literal reading of [Rule 11] reposes 
a discretion in the court to refuse to accept 

a plea of guilty once it determines the plea 

is made voluntarily and with an understanding 
of the nature of the charge, the plea should 
not be refused without good reason. Cf. 
Overholser v. Lynch, 109 U.S. App. D.C. 404, 
408-409, 288 F.2d 388, 392-393, rev'd on other 
grounds, 369 U.S. 705, 82 S.Ct. 1063, 8 L.Ed.2d 
211; In re Williams, 165 F. Supp. 879 (D.D.C.), 
where good reason was in fact given; United 
States v. Willis, 75 F. Supp. 628 (D.D.C.)|." 


In the present case, unlike McCoy and unlike 


Maxwell, appellant clearly admitted he committed the crimes. 


Unlike Overholser and Williams, his sanity was not in 
question. 

In Willis, the Court stated that a defendant 
indicted on a charge of rape or carnal knowledge had 
no right to insist on the acceptance of a plea of guilty. 
However, in Willis the defendant faced a possible death 
penalty only if the jury so recommended. Absent a jury, 
the Court was without power to impose the death penalty. 
Therefore, said the Court, the defendant could not demand 
that his guilty plea be accepted, for in so doing he would 
"yender nugatory the provision for capital punishment 


(at page 629)." In light of the unconstitutionality of 


the capital punishment provisions of any such statute 


which so inhibits the exercise of a defendant's right 
to a jury trial (see United States v. Jackson, 88 S. Ct. 
1209 (1968)), that analysis is now highly questionable. 

The record reveals that appellant fully and 
freely admitted his guilt and realized he faced a possible 
death penalty if convicted of the crimes as charged. 

(Plea, Tr.5) An understandable desire, candidly expressed 
to the Court, to have the course of the prosecution against 
him resolved, after lengthy delays, for which the appellant 


bore no responsibility, was not cause for the District 


32. 


Court to refuse to accept appellant's plea of guilty. 


CONCLUSION 

For the reasons set forth hereinabove, this! 

Court should remand for a new trial for second degree 
murder, or, alternatively, with directions to enter a) 
judgment of guilty of murder in the second degree and 
sentence accordingly, unless the District Court determines 


that a new trial is in the interests of justice, or 


| 

| 

| 
alternatively, should remand for further proceedings to 


determine whether appellant may properly plead guilty 


second degree murder. 


Respectfully submitted 


Wade. Si Trale 


Martin S. Thaler 

1701 Pennsylvania Avenue, N.W. 

Washington, D. C. 20006 
Counsel for Appellant 
(Appointed by this Coprt) 


Of Counsel: 
Walter B. Laessig 
1701 Pennsylvania Avenue, N.W. 


Washington, D. C. 20006 


August 30, 1968 


ADDENDUM 


The Trial Court's Instructions 


While we have some concern about the coherence 
of the trial court's instructions regarding the distinction 
between first and second degree murder, we do not believe 
that the instructions constituted “plain error." In the 
event of a remand for a new trial, however, we request that 
the trial court be directed to modernize its standard 
and abstruse instructions on murder and instruct the jury 


in simpler language more closely in accord with Austin v. 


| 
United States, 127 U.S. App. D.C. + 382 F.2d 129 (1967). 


Furthermore, we point out that the trial court's 
instruction to the jury that a reasonable doubt is "a doubt 
for which you can give a reason" has been criticized by 
several courts. 

The Second Circuit has criticized the instruction, 
and certain of its judges would consider it reversible error. 
United States v. Klock, 210 F.2d 217, 224 (2d Cir. 1954) ; 
United States v. Farina, 184 F.2d 18, 21 (2d Cir. 1950), cert. 
den., 340 U.S. 875 (1950), reh. den. 341 U.S. 928 (1951) ; 


United States v. Davis, 328 F.2d 864, 868 (2d Cir. 1964) . 


The Third Circuit has said the instruction "might 
possibly be” objectionable, although the charge taken as a 


whole in the case there involved was not error. Murphy v. 


United States, 33 F.2d 896 (3d Cir. 1929). 


The Eighth Circuit has held such an instruction 
plain error. Pettine v. Territory of New Mexico, 201 F.489 


(8th Cir. 1912); Ayer v. Territory of New Mexico, 201 F.497 


(8th Cir. 1912). 

The Ninth Circuit has said that such a charge "is 
not to be commended" although it evidently did not believe it 
constituted reversible error. Bridges v. United States, 199 


F.2d 811, 832 (9th Cir. 1952). 


GEORGETOWN UNIVERSITY HOSPITAL RECEIVED 


3800 RESERVOIR ROAD, N.W. DEC 1 ~ i96/ 
WASHINGTON 7, D.C. LEGAL AD AGENCY 
: December 8, 1967 


Mr. Bruce D. Beaudin 
Deputy Director 
Legal Aid Agency for the District of Columbia 


Res Carl Pettyjohn 
Dear Mr. Beaudin: 


This is a summary of findings of my psychiatric evaluation 
of Mr. Pettyjohn. Most of these I have already discussed 
with you previously. | 


I interviewed Mr. Pettyjohn on August 15 and 16, at D. C. 
Jail. I obtained psychological testing as a means of further 
evaluation. These were: administered by Dr. Donald Bradshaw Ph.D. 


| 
Mr. Pettyjohn stated that he had had lapses of memory on — 
the job for a week prior to the day of the alleged offense. 
On inquiry, these episodes fit the description of mental pre- 
occupations or "day dreaming” rather than impairment of \memory. 
Also, he alludes to smo'ing marijuana prior to the alleged 
offense, one or-two cigarettes. Even if this could be gub- 
stantiated, I think that awareness and memory could not be 
sufficiently impaired by that act alone. ree 
| 
| 
The possibility of an emotional illness at the time of 
the alleged offense was also considered and investigated, to 
measure the part that might possibly have contributed to the 
claim of memory impairment or to the alleged offense. There 
was evidence of an angry and agressive personality. He |ex- 
pressed the idea that her death was probably the best resolution 
of the situation. My examination did not reveal any evidence 
of severe mental or emotional illness. 
Thus I think Mr. Pettyjohn is of sound mind and competent 
to stand trial for the alleged offense. The alleged offense 
is not a product of mental illness or defect. | 


Sincerely yours, 


C= Le mb. 


George L. Hall M.D. 


DONALD H. BRADSHAW. PH. D. 
RESIDENCE OFFICE 
6051 BROOK DRIVE 
FALLS CHURCH. VA. 22044 


December 8, 1967 
Bruce Beaudin 


Asst. Director, ARSCEIVED 
Legal Aid Society 
601 Indiana Ave. NW Oe; 1 3 1967 


Washington D¢éC¢ as 
Dear Mr. Bouldin: LEGAL AlD AGENCY, 


This is a summary of my psychological evaluation of Carl Pettyjohn 

at the D.C. jail on 7+14-67, at the request of George Hall, MD. 

The prisoner was at the time being held on a charge of first degree 
murder. A short husky Negro, he impressed me clinically as an anxious, 
unhappy man of low average to average intelligence. I administered the 
Wechsler Adult Intelligence Scale, Rorschach, Human Figure Drawing 

and Bender Gestalt tests. Mr. Pettylibhn seemed restless and occa- 
sionally a little sullen. The Wechsler IQs were as follows: 

verbal 87, performance 88, and full scale 87. Most of his work was 

at or near the low average level. He is certainly not retarded, nor doe 
he show any serious defects in attention, memoryy, genera 

knowledge or knowledge wf social norms and culturally prescribed 
vehavior. On difficult items he often became defensive and 

sometimes a little petulant and arrogant in his manner. 


With the projective personality test materials, Mr. Pettyjohn 
became quite defensive and evasive, and he responded only with 
repeated insistence and encouragement on my part. The findings 

¥Y do not reveal any extreme personality disturbance. The picture 
seems mainly one of an inadeguate personality with few inner 
resources and few inner controls for channeling feeling and impulse. 
He appears strongly conflicted over how hostile or aggressive he 
ought to be.//tdy/d There are suggestions that he is a poorly 
controlled impulsive person who is narcissistically focussed on 
himself. The meagerness of his output and his testy attitude 

are probably reflective of a good deal of suspiciousness and anger 
in hin, 


Yours sincerely, 


Dene2 9 Tromp hw— 


Donald H. Bradshaw, Ph.D. 
Psychologist 
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STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 
2401, provides: 


Whoever, being of sound memory and 
discretion, ‘kills another purposely, either 
of deliberate and premeditated malice or by 
means of poison, or in perpetrating or attempt— 
ing to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without 
purpose so to do kills another in perpetrat- 
ing or in attempting to perpetrate any arson, 
as G@efined in section 22-401 or 22-402, rape, 
mayhem, robbery, or kidnapping, or in per- 
petrating or attempting to perpetrate any 
housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the 
first degree. 


Title 4, District of Columbia Code, Section 


provides: 


The several members of the police force 
shall have power and authority to immediately 
arrest, without warrant, and to take into: 
custody any person who shall commit, or 
threaten or! attempt to commit, in the presence 
of such member, or within his view, any 
breach of the peace or offense directly pro- 
hibited by Act of Congress, or by any law or 
ordinance in force in the District, but such 
member of the police force shall immediately, 
and without’ delay, upon such arrest, convey 
in person such offender before the proper 
court, that) he may be dealt with according to 
law. 


Federal Rules of Criminal Procedure, Rule 5 


APPEARANCE BEFORE THE COMMISSIONER. An 
officer making an arrest under 24 warrant issued 
upon a complaint or any person making an 
arrest without a warrant shall take the 
arrested person without unnecessary delay 
before the nearest available commissioner or 
before any other nearby officer empowered to 
commit persons charged with offenses against 
the laws of the United States. When a person 
arrested without a warrant is brought before 
a commissioner or other officer, a complaint 
shall be filed forthwith. 


Federal Rules of Criminal Procedure, 


ll: 


A defendant may plead not guilty, guilty | 
or, with the consent of the court, nolo contendere. 
The court may refuse to accept a plea of guilty, 

| 
| 


and shall not accept such plea or a plea of 
nolo contendere without first addressing the 
defendant personally and determining that the 
plea is made voluntarily with understanding of 
the nature of the charge and the consequences 
of the plea. If a defendant refuses to plead 
or if the court refuses to accept a plea of 
guilty or if a defendant corporation fails to 
appear, the court shall enter a plea of not 
guilty. The court shall not enter a judgment 
upon a plea of guilty unless it is satisfied 
that there is a factual basis for the plea. 


CERTIFICATE OF SERVICE 


wt = = SS 


I hereby certify that I have served the foregoing 
Brief for Appellant by delivering a copy thereof to the 


office of the United States Attorney for the District 


of Columbia at the United States Court House, Washington, 


D. C., this 30th day of August, 1968. 


Ware Slate 


Martin S. Thaler 


